CALIFORNIA CODE OF REGULATIONS
TITLE 3—FOOD AND AGRICULTURAL CODE

Chapter 3. Milk Stabilization and Marketing of Milk and Dairy Products
Subchapter 1. Unlawful Practicesin Marketing Milk and Dairy Products
Articlel. General Provisions

1804. Violations by Agent, Employee, Representative, Subsidiaries, Affiliates.

No handler, manufacturer, distributor, producer, wholesale customer including any
producer-distributor or non-profit cooperative association acting as a handler or
distributor, or consumer shall violate any of the provisions of this gredp subchapter,
directly or indirectly, or through an employee, representative or other agent, or through a
subsidiary or affiliated company or corporation. For the purposes of this greup
subchapter, “subsidiary or affiliated company or corporation” includes, but is not limited
to, companies or corporations controlled by the a handler, manufacturer, distributor,
producer, wholesale customer or consumer, directly or indirectly, through ownership of
issued capital stock, partnership interests, membership interests, or otherwise.

Authority: Sections 407 and 61341, Food and Agricultural Code (FAC)
Reference:  Section 61391, FAC

1806. Confidentiality of Records and Reports.
Proprietary financial information reported by any person subject to the provisions of this

Chapter and Ary any information obtained in the course of an investigation or audit is
subject to the confidentiality provisions of Section 61443 of the Code.

Authority: Sections 407 and 61341, FAC
Reference: Section 61443, FAC

1808. Applicability of Unlawful Practices.

The provisions of this greup subchapter shall apply to any handler, manufacturer,
distributor, producer, wholesale customer including any producer-distributor or non-
profit cooperative association acting as a handler or distributor, or consumer or any
representative of any of them, that solicits, or colludes with, or jointly participates with,
any other person to commit any of the unlawful practices provided for in this greup
subchapter, or that uses any misrepresentation, threat, intimidation, or boycott to
effectuate the commission of such unlawful practices. Any provision of this gredp




subchapter that applies to a distributor shall apply equally to a wholesale customer that |
buys packaged milk, cream, or any dairy product for resale to other wholesale customers.

Authority: Sections 407 and 61341, FAC
Reference: Section 61391, FAC

1809. Meaning of Distributor. |

operates moblle vehch&s on routes to accompllsh the sales of any items shall be deemed a
“distributor” for the purposes of Section 61306(a)(2) of the Code, if 51 percent or more
of such sales involve the sales of dairy products.

Authority: Sections 407 and 61341, FAC
Reference: Section 61306, FAC

1811. Cost Components of Dairy Processing - Manufacturers, Distributors and

Handlers.

(@) In determining whether a manufacturer, distributor, or handler sold milk, cream, or
any other dairy product(s) below cost, the Department shall evaluate the total
consideration paid or exchanged for the raw product and the total expenses incurred and
alocated for manufacturing, processing, handling, sale, and delivery.

(1) Milk processing and distributing costs shall be calculated using cost e ement
categories which include, but which are not limited to, those specified below. All costs
and expenses incurred, and any non-cash or other value received or given must be
included in cost calculations. The following provide guidelines for classification and are
not intended to be alisting that is inclusive or finite.




(A) Ingredient Cost.  Procurement of raw milk and other ingredients including, but
not limited to additives and flavorings, premiums, service charges, federal, state, or local
assessments.

(B) Labor Costs.  All salaries, wages, benefits, and other compensation for workers
and staff.

(C) Packaging Costs  All costs for purchasing packaging materials and for
packaging products for sale.

(D) Shipping and Freight/Transportation/Storage Expense.  All costs related to
storing and transporting products.

(E) Waste, Shrinkage, Spoilage. All costs or values related to ingredient and
finished product waste, shrinkage, spoilage.

(F) Manufacturing and Administrative Costs. All fixed and variable costs directly
related to processing, manufacturing, sales and distribution of products, and associated
administrative activities. For handlers, manufacturers, and distributors with more than
one product line, costs should be allocated to each line using an allocation method that is
both consistently applied and which is consistent with Generally Accepted Accounting
Principles (an"Appropriate Accounting Method").

1. Fixed Costs. Land and property expenses, property taxes, financing, leases,
insurance, and other cods that are commonly considered fixed.

2. Variable Costs  Plant expenses incurred to manufacture or produce product
lines, including maintenance and testing of plant and equipment, non-capitalized furniture
and fixtures, supplies, utilities, taxes, and other costs that are commonly considered
variable.

(G) Asset Charges.  Costs related to capital equipment and assets including
depreciation, amortization, and capital repairs.

(2) Allocation methods selected for distributing costs must be fair, consistent with
Generdly Accepted Accounting Principles, and consistently applied.

(b) Other Costs. Handlers, manufacturers and distributors must capture al other costs,
benefits or value resulting from activities which are directly related to sales of dairy
products regulated by this subchapter ("Other Costs"). These Other Costs include, but
are not limited to, promotions, advertising, coupons, s otting allowances, sweepstakes, or
any other sales promotions or incentives, as well as the following:

(1) Low interest loans. For any low interest |oan provided to or guaranteed on behalf
of a customer, the handler, manufacturer or distributor must recognize as a cost the value
of the portion of the interest rate that is below market, the value of any terms that are
more favorable than commercially available, or the value of the guarantee afforded.

(2) Discounts or rebates on non-dairy items. For any products other than regulated
dairy products that are sold at a discount greater than that afforded to other customers or
when non-dairy products are given free of charge to a customer as adirect or indirect part
of the sale of adairy product, the value of the discount or of the free product must be
captured and included in the cost calculations.

(3) Payments made on behalf of the Customer. Any payments or debts forgiven on
behalf of a customer as adirect or indirect consequence of adairy product must be
captured and included in the cost calculations.




(4) Equipment. For any equipment given or loaned to a customer without a related
rental fee, the manufacturer or distributor must capture and include in its costs the value
of the gifted equipment or the value of the rental payments foregone.

(5) Advertising and Promotions. For any advertising campaign, promotion, giveaway,
coupons, or other incentives, the costs related to that campaign must be recognized as a
cost following the provisions established in Article 3 of this subchapter.

(6) Gifts, Prizes, Sales Awards. The value of any qifts, prizes, sales awards, vacations,
trips, gift certificates, cash or items of property given to any customer as adirect or
indirect consequence of asale of adairy product must be included in the cost
caculations.

(7) Expenses Foregone. The value of any expenses foregone in connection with the
sale of any dairy product must be included in the cost calculations.

(8) Specia or Prepaid Account. Any transfer of anything of value in connection with
the sale of any dairy product, including special accounts or funds used to reduce the
invoice cost of adairy product must be included in the cost calculations.

(c) Retention of Data. Handlers, manufacturers, and distributors are responsible for
retaining sufficient records to demonstrate compliance with the statute and this

subchapter.

Authority: Sections 407 and 61341, FAC
Reference: Section 61382, 61383, 61384, 61441, 61442, 61443, FAC

1812. Cost Components of Dairy Processing - Wholesale Customers.

In determining whether any wholesal e customer sold milk, cream or any other dairy
product below cost, the Department shall evaluate the total consideration paid or
exchanged for the processed dairy product as reflected on such wholesale customer's
invoice, or the expense of replacement, whichever is lower, plus that wholesale
customer's Cost of Doing Business. For the purposes of this subchapter, the term " Cost
of Doing Business' shall include al costs and expenses related to the wholesale
customer's total operation including, but not limited to the following:

(a) Discounts or rebates on non-dairy items. For any products other than regulated dairy
products that are sold at a discount greater than that afforded to other customers, or when
such products are given free of charge to a customer as adirect or indirect part of the sale
of dairy product(s), the value of the discount or of the free product must be captured and
included in the cost calculations.

(b) Gifts, Prizes, Sales Awards. The value of any qift, prize, sales award, vacation, trip,
gift certificate, cash or any other itemof property given to any customer as adirect or
indirect consequence of asale of adairy product must be included in the cost
caculations.

(c) Advertising and Promotions. For any advertising campaign, promotion, giveaway,
coupon, or other incentives, the costs related to that campaign must be recognized as a
cost following the provisions of Article 3 of this subchapter.




Costs that directly or indirectly result from activities within a specific region or
activity shall be allocated to the dairy product sold or distributed in that regionor
throughout that activity.

Authority: Sections 407 and 61341, FAC
Reference: Section 61382, 61383, 61384, 61441, 61442, 61443, FAC

Article 2. Record K eeping Requirements

1831. Record Keeping Requirements.

(8) Every distributor shall maintain for the directer's Secretary's ingpection and copying,
written price schedules which set forth the prices at which each distributor is selling,
offerlng, or agree| ng to sl to dlstrlbutors or wholesale customers any dalry product

389259f—theGede and any product sold in COI’]] unctlon with any dairy product Such
written price schedules shall be maintained and kept for a period of three years from their
initial recordation or for a period of three years from their expiration date, whichever
period is longer.
(b) Every distributor in maintaining written price schedules shall do all of the following:
() Clearly state the effective date of each price schedule.
(2) Define the geographic areain which each price schedule is effective
(c) Every distributor shall maintain such other records as are required by Section 61441
of the Code.

Authority: Sections 407 and 61341, FAC
Reference: Section 61441, 61442, 61443, FAC

Article 3. Advertising and Sales Promotion

1850. Reterenceto\Wheolesale Customer Deter mining and Allocating Costs.

Handlers, manufacturers, distributors, including any producer-distributor or non-profit
cooperative association acting as a distributor, and wholesale customers must capture
costs related to or resulting from al incentives, advertisements, marketing, sweepstakes,
coupons, or any other activity intended to promote sales of dairy products. Such costs
include expenses incurred and any and all value derived, gained, or realized.

(a) Advertising, Incentives and Sales Promotions. Any person engaging in any activity
regulated by this section must define the benefit period of each sales or advertising
campaign that is directly a cost of salling the involved dairy product (the "Defined
Benefit Period"). For the purposes of calculating the cost of the involved dairy product,
all advertising and sales costs must be allocated to each of the affected products over the
applicable Defined Benefit Period. Actual or imputed costs for dotting allowances,




exclusive agreements or other related agreements and activities shall be determined and
allocated over the appropriate Defined Benefit Period.

(b) Sweepstakes, Drawings, Instant Prizes, and Other Such Sales Campaigns. Any
person conducting any such activity shall estimate the approximate costs of the awards
actually distributed to winners and allocate them over the Defined Benefit Period. The
costs of actual redemption shall be determined, and estimated costs shall be adjusted to
reflect actual costs incurred over the Defined Benefit Period.

(c) Coupons. Any person issuing a coupon shall estimate the value of the expected
redemption of the couponand allocate that value over a Defined Benefit Period.
Estimated costs shall be adjusted to reflect actual coupon redemption during that Defined
Benefit Period.

(d) Compliance with Section. |f, upon determination of the actual costs of any activity
regulated by this Section 1850, a handler, manufacturer, distributor, or wholesale
customer experiences an actua redemption rate for that activity which resultsin an
otherwise prohibited sale below cost, but that hardler, manufacturer, distributor or
wholesale customer can demonstrate that its estimates of the approximate cost of the
redemption made according to the preceding provisions of this Section were made in
good faith, and according to Generally Accepted Accounting Principles, and projected
sales above its cost, that handler, manufacturer, distributor or wholesale customer shall be
deemed to have complied with the Code and this Subchapter.

Authority: Sections 407 and 61341, FAC
Reference: Section 61382, 61383, 61384, 61441, 61442, 61443, FAC




Article4. Giftsand Free Services







1930. Definitions

Unless the context otherwise requires, the following definitions shall govern the
construction of this Chapter 3.

(@) "Meeting Competition" means meeting alawful competitive price.

(b) "Geographic Marketing Area' means one of the following two regions of counties.
the Northern California geographic marketing area shall be composed of the counties of
Monterey, Kings, Kern, Inyo and all counties north to the Oregon border. The Southern
Cdlifornia geographic marketing area shall be composed of the counties of San Luis
Obispo, Ventura, Los Angeles, and San Bernardino and all counties south to the Mexican
Border.

(©) "Multi-Raek_Unit Gontainer Price" means-contaihersthat-held- is defined as the total
erce Qald for two or more unlts or packag% of_xdal ry product that-Hchudes-Hhuid-mik

Authority: Sections 407 and 61341, Food and Agricultural Code
Reference: Section 61372 61384, Food and Agricultural Code

1931. Meeting Competition - Retail Sales by Wholesale Customers.

Wholesale customers may meet alawful competitive price of dairy products of similar
defined composition or standard onIy within the same geographic marketing area. It shall
be lawful to meet a competltlve prlce subject to the foIIOW| ng prowsons

@ Hion-a
beﬁet—leesthan—theeempetltepspnee A prlce offered by the WholesaJe customer to meet

acompetitor's lawful price may be offered only while competitor's price is effective and
may not be lower than such competitor's price;

(b) A lawful competitive price may be met whether or not that price resultsin a below
cost sale by the wholesale customer; and;

(c) When awholesale customer seeks to meet a competitor's price for dairy products
that differ in ingredients or composition, that wholesale customer may do so only by
offering products of similar composition or sSimilar ingredients.

Authority: Sections 407 and 61341, Food and Agricultural Code
Reference: Section 61372-and 61382, 61383, and 61384, Food and Agricultural Code

1932. Meeting Competition - " Multi-RPack-Centainers Unit Price”

(@ A lawful Mmulti-paek. ! . VAR
demg—thenumbepef—umtsmmm-&eentamer un|t prlce may be met by awholesale




customer by dividing the number of units sold together to arrive at an individua unit
price.

EXAMPLE: A wholesale customer's lawful multi- pack-container unit price for-ef- two
one-gallon milk unrits containersis priced at $4.20. Another wholesale customer may
meet competition by dividing the multi-unit price ef-the-muHi-pack-units by two and
lawfully sell aone-gallon unit for $2.10 ($4.20 divided by 2 = $2.10 fera-one-galten
miunit). When the number to be divided is an odd number, the result shall be rounded
up.

(b) It is unlawful to meet-a g ,
divide the weight or volume of a da| ry product inas nqle container to arrive at a per-unit
price for the purpose of meeting competltlon

Fer—exampte—tThe price of aflve

gallon tub o butter may not be dIVI ded by five to arrive at a one-pound unit price.

Authority: Sections 407 and 61341, Food and Agricultural Code
Reference: Sections61372, 61382, 61383, 61384, Food and Agricultural Code

Article5. Termsand Conditions, Price Differences and M eeting Competition

The only change to regulation text in this Article is to change "director” to "Secretary”
wherever it appears.

The other changes are to request repeal of Reference sections, which have been repealed
in the FAC, and to add relevant sections of the FAC.

1940. Termsand Conditions.
Reference: Sections 61377-and 61441, Food and Agricultural Code.
1941. Price Discrimination.

Reference: Sections 61372,-61377-and-61382, 61383, and 61384, Food and Agricultural
Code.

1942. Permissible Price Variationsin Distributor's Price Schedules.
Repeal reference in (b)(2) to section 61377

Reference: Sections61377-and 61382, 61383, and 61384, Food and Agricultural Code.

1943. Prices Offered to Meet Competition Generally.

Reference: Section 61372; 61384, Food and Agricultura Code.
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1944. Prices Offered to Meet Competition at a Particular L ocation.

Reference: Section 61372; 61384, Food and Agricultural Code.

1945. Recordsto Be Kept asto Price Variation to Meet Competition at a Particular
L ocation.

In (c), change two references to "director” to "Secretary."

Reference: Sections 61372 61384, 61441, and 61442, Food and Agricultural Code
1946. Burden of Proof.

Change two references to "director” to " Secretary."

Article 6. Generally Acceptable Cost Accounting Procedures--Sales by Distributors

1950. AceeptableCost-Acecounting-Procedures. Recordsto Be K ept

11




Each distributor, manufacturer, and wholesale customer shall maintain a record of prices
at which such distributor, manufacturer, and wholesale customer is selling, offering or
agreeing to sell fluid milk and dairy products, and current cost records to reflect costs
under the generally-aceepted-cast accounting procedures as required by this-article-and-by
sSection 61384 of the Code and as amplified by the provisions of this subchapter.

For purposes of uniform and impartial enforcement of the "sales below cost” standards
as contained in Sectien-61384 Article 4 of the Code, any distributor, manufacturer, and
wholesale customer, upon written demand by the directer Secretary and within 48 hours
after receipt of such demand, shall submit in writing to the directer Secretary cost data
developed in compliance with the requirements of thisaArticle 4 of the Code and this

Authority: Sections 407 and 61341, Food and Agricultural Code
Reference: Sections 61384, 61441 and 61442, Food and Agricultural Code
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